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drew Hunter reſidenter in Forfar, — 


Humbly fhteweth, T . 
133 
T2 the deceaſed Andrew Hunter, after having 2, 4. »- << 


ſpent the beſt part of his life abroad, in the ſervice- 7 : 


Re, 


of the Eaſt-India Company, returned to Scotland ? — 


. . « halle. yes - 
\ ſometime in the year 1761. For reaſons mention- . „.. 
ed in a petition formerly offered in this cauſe, he took up his . 4 
abode in the town of Forfar, where he lived in the ſame : 44 A / 
houſe with Margaret Hunter his faſter, fance deceaſed, and Ja- 2. 1 A: 


"Wu * 27 4 „31. 

net Brown the preſent petitioner. Margaret died in April 4 LE, 4 
1763, leaving her whole effects to her brother, by a nuncu-- --=4--/- 
pative teſtament in his favour, And as many injurious, 7 SER 8 
though groundleſs reports, had ariſen, from the intimacy ,#- *. * 
which ſubſiſted between your petitioner and Mr Hunter, wa — 
they were regularly married in January 1764. 2 97 

A few days before the marriage, Mr Hunter ſettled his (Dar eat: © las 
whole effects upon the petitioner, by the deed ſubjoined to the £; =4I - 4. 
former petition; which, as it is very ſhort, is here ingroſled. - - 01 * '7 
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Know all men by theſe preſents, me Andrew Hunter; 
late in the ſervice of the Eaſt- India Compatty, nom reſi- 
* ding in the town of Forfar, for pure love, favour: and efteem, 
„ have for Janet Brown, lawful davghter of the deceaſed 
James Brown, ſometime meſſenger in Forfar, my betrothed 
* wife, and for her better living in the world after my de- 
© ceaſe;- therefore, wit ye me to have ſold, alienated, and dif- 


poned, hkeas I by theſe preſents fell, alienate, and diſpone, 
« from me, my heirs, executors arid aſſignees, to and in fa- 
vour of the ſaid Janet Brown, her heirs, executors or aſ- 
“ fignees whatſoever, all and whole my infight houſehold - 


« furniture, ſuch as beds, tables, chairs, trunks, cheſts, fea- 


t“ ther-beds, blankets, ſheets, and all furniture, of whatſoe- 
ver name, quality, or denomination ; and generally, but 


« prejudice to the ſpeciality aforeſaid, all gold and filver, 


* coined and uncoined, debts and ſums of money, that ſhall 
happen to pertain and belong; or be addebted and reſting. 


„to me at the time of: my death; together with all right, 


title, intereſt, claim of right, property or poſſeſſion, I have, 


or can any way claim or pretend thereto any manner of 


% way; reſerving my liferent-right of the ſame. during alt 
* the days of my lifetime: With full power to the ſaid Ja- 


4 net Brown, immediately after my deceaſe, to meddle and 


% intromit wich the foreſaid houſehold - furniture, brevi manu, 


ſell, uſe, and diſpoſe upon the ſame at her pleaſure; and 
po U 


© to uplift; call for, and purſue for the foreſaid debts and 


*- ſums of. money that's due me at my death, and to obtain 
* decreets therefor, without the neceſfity of confirmation, or 
3 * other title whatſoever ; acquittances and diſcharges to 


« grant therefor, which ſhall be ſufficient to the receivers; 
and generally, every other thing to do, which I could 
© have done myſelf, before granting hereof : The ſaid Janet 
*. Brown being hereby bound, by accceptation hereof, to 
| 75 y my juſt and lawful debts, and funeral charges: And: 

** 1 er 


eby onus — debar all ny friends and relations from 
2 | | | | . ot. having 
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* having uny intertſt in the ſubjectt above diſponed, or troubliny 
« o#\moleftmg the ſaid Janet Brown in the peaceable poſſeſſion 
« thereof." Which diſpoſition I hereby warrant' to be good 

and ſuſſicient to her, from my own proper fact and Jed, 
done or to be done in prejudice hereof.- And conſent to 

« the regiſtration, Oc. 

Mr Hunter died in Auguſt 1764, about eight months af- 
ter his marriage; and his two ſiſters, Jean and Eliſabeth, the 
preſent purſuers, being confirmed executors to him, brought 
an action before the ſheriff of Forfar, concluding for L. 40 
Sterling, as the value of the effects of their brother and 
ſiſter 1ntromitted with by the petitioner. 

The ſheriff repelled the defences, and pronounced the fol- 
lowing interlocutor : 

Having conſidered the libel, with the diſpoſition produ- 
* ced for the defence, find, That befſide the common and 
proper deſignation given Janet Brown, the diſponee, for 
the gratuitous cauſe therein mentioned, that the additional 
* appellation given her, viz. My betrothed wife, points out 
* clearly, that the reaſon for granting was in conſideration 
* of the intended marriage; which being diffolved within 
* year and day, as appears by the certificates produced, 
* therefore ſuſtains the purfuers claim, as ſet forth in the li- 
bel, and pleadings on their titles, as neareſt of kin to their 
5 deceaſed brother, the cedent, produced ; and decerns ac- 

cordingly.“ | 

Upon a reclaiming petition, ſetting forth, That quoad An- 
drew Hunter's effects; they had no claim, he having a 
daughter in London, who certainly was his neareſt of kin; 
and as to Margaret's effects, the nuncupative teſtament in 
favour of her brother excluded them. Laſih, That the libel 
craved almoſt L. 40 Sterling; but that their confirmation a- 
mounted only to L. 16. The ſheriff adhered. 

Upon an advocation, the Lord Kennet Ordinary, of this Jan. 23. 17686. 
date, pronounced the following interlocutor: Having con- 
fidered the foregoing debate, remits the cauſe to che ſhe- 
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( 4 1 
-<, riff, with this inſtruction, That he ſuſtain the purſuers, 
titles, and appoint the defender to give in an account of 
charge and diſcharge of her intromiſſions with her huſ- 
4 -band's effects; and afterwards to proceed in the cauſe as 
4 to him ſhall ſeem juſt.” 1100 9 
His Lordſhip was pleaſed to refuſe a repreſentation without 
Jane 14. 1766. anſwers; and, of this date, upon a petition and anſwers, 
The Lords adhered.“ | 

The petitioner humbly hopes to be pardoned for again of- 
fering her cauſe to your Lordſhips conſideration. Though 
the ſum be ſmall, it is of the laſt importance to her; and if 
your Lorſhips ſhall now give a final decifion againſt her, her 
ruin is accompliſhed. The expence of the proceſs before the 
inferior court, has already exhauſted a great proportion of Mr 
Hunter's ſucceſſion; and: ſhe is unable to produce ſufficient 
vouchers, either of the extent of the effects ſhe has diſpoſed 
of, or of the.debts which ſhe has paid: for, not doubting the 
validity of her huſband's diſpoſition in her favour, ſhe was 
not ſo cautious as ſhe would otherwiſe have been; and paid, 
withour diſcharge, ſeveral debts which ſhe knew to be due, 
though they were not legally inſtructed. | 

But though, as a court:of equity, your Lordſhips may, in 
ſome degree, be moved by conſiderations of mercy, you will 
not indulge your compaſſion in oppoſition to what appears to 
be the law of the land. Your petitioner will therefore hum- 
bly beg leave to ſtate, what the is adviſed is conſiſtent with 
the law, and not hitherto contradicted by the practice of this 
country; which, ſhe would willingly hope, may, independent 

of the favour of her caſe, have the effect to procure an altera- 
tion of your Lordſhips laſt interlocutor. 

That there is a rule by which certain deeds fall, upon the 
diſſolution of a marriage within year and day, and without 
iſſue, the authority of the deciſions of this court, joined to 
the opinion of moſt of our lawyers, forbid the petitioner to 


call in queſtion. + But ſhe myſt be allowed to obſerve, that as 
|; | 15 


11 


His rule was not eſtabliſhed by any written law, but intro: 
duced by cuſtom alone, the ſtricteſt rules of interpretation 


muſt be applied, and the cuſtom carried no greater length 
than your Lordſhips deciſions upon this ſubject have already 
gone, or, at leaſt, than the principles which gave riſe to this 
practice warrant its farther extenſion. 

It may appear wonderful, that ſo important a ſubject, and 
ſo ſingular a doctrine, as the irritancy which takes place upon 
the diſſolution of marriage within year and day, ſhould be 
treated in ſo curſory a manner by Lord Stair, Pirleton, and 
the other authors who mention it. However, all of them a- 
gree, that thoſe deeds only are liable to this irritancy, which 


were executed upon account of the marriage. That this was 


the opinion of Sir Thomas Craig, appears from what he ſays, 
lik 2. tit; 22. F 23. ron is prefumed to be the place refer- 
red to in the anſwers) ;. where, in treating the queſtion con- 
cerning the diſſolution of marriage within year and day, the 


only expreſſions he uſes are, dos et donatio* propter nuptiat; or, 


in other words, the mutual proviſions made by huſband and 


wife ad ſuſtinenda matrimonii onera. Sir Robert Spotiſwoode, in 


treating the caſe where the wife dies within the year, ſpeaks 
only of the tocher-good, not of other proviſions, p. 155. Lord 
Dirleton propoſes it as a doubt, Whether a diſpoſition by a 


father, in his daughter's contract of marriage, will fall by her 


death within year and day? voce, Marriage. And Lord Stair 


delivers his opinion in theſe words: —By our cuſtom, if taar- 


* riage diſſal ve within year and day after the ſolemnizing 
* thereof, all things done in contemplation of the marriage, be- 
come void, and return to the condition they were in before 
the ſame.” Sr. I. iv. 19. | 
Thus far the petitioner believes ſhe has gone upon ſure © 
und. She-likewiſe apprehends, that the uniform practice 
been agreeable to the opinions of thoſe great lawyers al- 
ready recited ; and that, by no decifion of this court, the re- 
ſciſſory law, which is the —_ of the preſent queſtion, has 
4s been 


1 

been applied to any other deeds but thoſe, which, either from 
the circumſtances of the parties, or from their expreſs words, 
exvidently appear to have been granted intuitu matrimon ii. 
This was tlie caſe in the two deciſions quoted in the anſwers 

to the former petition, viz. Grant contra Grant, obſerved b 
Durie, 16th November 1633; and 16th July 1678, Lord Bur- 
leigh contra Laird of Fairnie. For, in the firſt, not only was 
the infeftment (though the inſtrument of ſeiſin made no men- 
tion of the contract of marriage) taken in conſequence of an 
- expreſs, obligation in the contract, but the lands were primo 
ordine provided to the children of the marriage; or, in the 
words of the collector, to the huſband and wife in liferent, 
and to hzs heirs, failzicing of childrenibetwixt them.” And, in 
| the caſe of Fairnie, the ſettlement plainly appears to have been 
4 [im 1 C= made in contemplation of the marriage; ſince, that it was 
a 1 contained in the marriage - contract, is clear from the firft 

: / A words of the deciſion, as marked both by Lord Stair and by 
(ine, Lord Fountainhall. This laſt author adds, that the decifion 


was wondered at by many. 
1 The petitioner will _ beg leave to apply to her own caſe, 
| what has been ſaid upon the general point. And ſhe cannot but 
hope, that if your Lordſhips will be pleaſed to confider the cir- 
cumſtances of her late huſband and of herſelf at the time they 
entered into the marriage-ſtate ; when Mr"Hunter's conſtitution 
was much impaired, and the petitioner pretty far advanced in 
life, it will by no means appear probable, that this marriage was 
contracted with the common view of having children; but rather, 
hat a man and woman, who had for a conſiderable time lived in 
ſtrict friendſhip, and whoſe narrow funds could but ill ſuffer a 
diviſion, might be able till to continue together, without be- 
ing expoſed to the malicious tongue of flander. So that inſtead 
of allowing that the deed in queſtion was granted in contempla- 
tion of the marriage, your petitioner muſt contend, that both 
the deed and the marriage aroſe from the ſame ſoutce; that the 
Em aft one 


c % 


%%% 1 ̃ — ˙: N. —“ 


no other circumſtance to ſhow, that the donation was made up- 


E 


one was intended for the reward, and the other to facilitate the 
.continuance of that friendſhip which gave occaſion to both. 

But the intention of the deed is beſt diſcovered from its words ; 
and theſe, the petitioner cannot but imagine, are favourable 
to the conſtruction ſhe endeavours to maintain. The diſpoſi- 


* tion bears for pure love, favour, and eſeem, I have for Janet 


Brown, lawful daughter of the deceaſed James Brown ſometime 
« meſſenger in Forfar my betrothed wife, without fo much 
as mentioning children to be procreated. Had there been the 
the leaſt expectation of iſſue, it can hardly be ſuppoſed, that Mr 
Hunter would have made an abſolute conveyance of all he had to 
his wife, without providing any part of his effects to his children, 
in caſe he ſhould have any of that marriage. The words, ** my 
e betrothed wife,” do by no means ſhow, that the deed was ex- 
ecuted -intuitu matrimonii; that addition is conſiſtent enough 
with the motive of friendſhip already aſſigned, and was intended 
for no other purpoſe, but to point out the perſon who was d 
have the benefit of the diſpoſition. Put the cafe, that a ſtranger 
had, in his teſtament, far ſuch the] petitioner holds this deed to 


be, left a legacy *©to Janet Brown, 40sfe or betrothed wife to An-, Fd 74 7 
Au cok) fn 


v. ew 14 


« drew Hunter,” would your Lordſhips, be of opinion, that this 
legacy would be irritated by the diſſolution of the marriage with- 
in year and day? eſpecially if, as in the preſent caſe, there were 


on account of the marriage? | 1 
Another argument, that the diſpoſition was not a marriage · ſet- 
tlement, but hat the petitioner contends for, a teſtamentary 
deed, or mortis cauſa. donation, ariſes from this circumſtance, 
that the deed was not delivered to the diſponee. Though a deed 
in favour of a wife, never delivered, but found in the huſband's 
poſſeſſion at his death, may poſſibly be ſuſtained in her favour; 
yet it is believed, marriage · contracts are commonly delivered, ei- 
ther to the wife herſelf, or to ſome other perſon for her behoof, 
not, like the deed now before your Lordſhips, left in 1 
| 's 
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bands poſſeſſon, without any check to binder him from de- 
ſtroying it at pleaſure. 


If it be objected, that the clauſe of warrandice from fact and 


deed, in Mr Hunter's diſpoſition, inſured the poſſeſſion of his ef. 
fects to the petitioner, ſhe: will beg leave to reply, That though 
the clauſe of warrandice did put it out of Mr Hunter's power to 
execute another diſpoſition, which would-be eftectual in com- 
- petition with the firſt ; yet he was not thereby diſabled from can- 
celling it; and then the warrandice, as well as the clauſe for re- 
| giſtration, would have been uſeleſs, from the ibi of 
ptoving the terms of the diſpoſition. 
A clauſe of warrandice in a teſtamentary deed, your peti- 
tioner believes to be uncommon ; but ſhe is adviſed, that 
ſuch a clauſe is by no means contrary to its nature; and that 
it can have no 8 effect, than to put it upon the ſame foot- 
ing with legacies left in conſequenee of an expreſs obligation 
for that purpoſe. Theſe were indeed reprobated by the Ro- 
man law, as contra bonos mores; but they are valid with us, 
as appears from the opinion of Lord Stair, 7. 3. tit. 8. G 28. 
and the expreſs deciſion, Houſton contra Houſton, cited by 
him, and obſerved by Durie, 13th January 1631. 

If the arguments hitherto. uſed by your petitioner be juſt, i 
will follow that the-deed in queſtion is of a teſtamentary na- 
ture, which is ſufficient to ſhow that the irritancy cannot 
po aſſet" it: for no perſon will ſeriouſly maintain, that 
the libera Veflgndi acultas is precluded between huſband and 
wife. The caſe of Ld Covington contra--Veitch, abridged 
in the Dictionary under the title, Hziband and wife, ſo exad- 
ly applies to che caſe in hand, that though it be ingroſſed in 
the former petition, the petitioner will beg leave again to in- 
ſert it. One having granted to his ſiſter a bond of provi 
ſion, bearing love and favour, and in ſatis faction of her 
* N s part of gear, payable the firſt term after her mar- 
riage, and ſhe Eb 1 the ſame by teſtament to her husband, 
LT ria within the year, the Lordi found the brother had ne 

« repetition, 


- 
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repetition, - / the ſum. belonged to the wife, which 
1 — diſpoſe OW. her pleaſure, 00 her aer 5 ef Dick vol. a. 
- The petitioner has hitherto endeavoured to ſhow, that the“ “ 
diſpoſition in her fayour, not being granted intuitu matri- 
moni, cannot fall under the irritancy conſequent upon the dif- 
ſolution of marriage within year and day. | 
But ber argument does not reft here. She farther inſiſts, 
That though the. deed ſhould be allowed to have been grant- 
ed in contemplation. of the marriage, it would (till ſubſiſt, 
̃ notwithſtanding. the granter's death within the year. 
In ſupport of this, the petitioner would beg your Lordſhips 
attention to the principles upon which that irritancy was at 
˖ firſt introduced, from which, ſhe humbly apprehends, argu- 
t ments may with propriety be drawn, notwithſtanding the au- 
- thority'of the great lawyers who have been quoted. 
n The counſel for the purſuers have maintained, in their an- 
- ſwers tothe former petition, That the reſciſſory Jaw, which takes 
? place upon the diſſolution of marriage within year and day, 
had its firſt riſe from che principle of caꝝſa data cauſa non /c- 


y gunta; and at che ſame time moſt ſtrenuouſly contended, that 
that law did not proceed from the implied conſent of parties. 
it Wich regard to the firſt, the petitioner moſt heartily agrees 
a- with them; but cannot help wondering at their other con- 
ot cluſion, Gace ſhe is adviſed, that all actions upon guaſt con- 
At tracts, of which the condictio cauſa data cauſa non ſequuta is 
nd one, are founded upon the implied or preſumed conſent of 
red the parties. 
Q- As then, even according to the argument uſed by the 
in purſuers, this irritancy ariſes from the implied conſent of 
in parties, the petitioner believes ſhe has good reaſon to ſub- 
vi- ſume, that it cannot obtain but in mutual contracts, in which 


her only there are terminz habiles of ſuch conſent. In mutual 
ar- contracts, there can be nothing more reaſonable; for it would 
and, be hard that the ſurviving party, who, by the ſhort endu- 
d ne rance of the. marriage, had been at little expence, ſhould ger 
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in lieuof it, what was intended 48 2 Rant to ſuppott dere 
matrimomi for many years. 
But in an unilateral contract, the caſe 15 different ; and "ap 
granter, ho executes the deed from no inducement but pure 
love, favour, and efteem, cannot be preſumed to have meant 
that the proviſion ſhould expire with the marriage, however 
ſoon it might come to an end, ſince the onerous cauſe of 2 
deed which was gratuitous from che beginning, can never 
be ſaid to ceaſe. | 
From the principles Gente upon which the irritancy 
ſeems to have been introduced, it would appear that it can- 
not be extended to unilateral contracts. Of this nature, how- 
ever, the petitioner muſt believe the deed in her favour to 
be; ſince, excepting the clauſe to pay the lawful debts, and 
defray the funeral charges of the diſponer, burdens which, at 
any, rate, muſt have been the conſequence of an univerſal dif: 
poſition, it does not contain even the hadew of an obligation 
upon the diſponee. 
I be caſe, Bell contra Sierve, cannot be admitted as a 
dent here: for, not only from the words of Falconer, 
ingroſſed in the anſwers, but likewiſe from a later collection, 
where the ſame deciſion is obſerved, it appears, that the deed 
then in queſtion was not a mort:s tauſa donation, becauſe it 
contained a clauſe diſpenſing with delivery; but rather a 
marriage-ſettlement, 'being . in ſatisfaction of the le- 
gal proviſions, and proceeding upon a narrative, that no 
marriage: articles had been — Beſides, it contain- 
ed a diſpoſition to the wife in liferent, and to the children of 
the marriage in fee; very different from the deed now before 
your Lordſhips, where children are m CN PR 
the petitioner maintains, 
If the diſpofition by Mr ener be of a amy nature, | 
the petitioner is ſafe, having, as ſhe apprehends, already 
ſhown, that ſuch deeds are not 1 by the —— of t 


"AE marriage,” happen when it will. 1919 — 0 


Lane 
But if your Lordſhips ſhould be of a contrary opinion, chic 


at leaſt will be admitted, that the irritancy, from the 
implied conſent of parties, may be excluded, by any expreſ- 
fon ſufficiently importing the intention of che granter; chat 
there is no neceſſity to uſe any particular form of words, 
and conſequently, that the clauſe in this deed, © and I hereby 
4, exclude and debar all my friends and relations from ha- 
ing any intereſt in the ſubject above diſponed, or trou- 
« bling or moleſting the ſaid Janet Brown in the peaceabte 
4, poſſeſhon thereof,” is as effectual, as if Mr Hunter had, 
in the moſt preciſe terms, diſpenſed with the reſciſſory law. 

The petirioner has the greater confidence in this renuncia- 
tion, that ſhe is adviſed your Lordſhips are in uſe to ſhow 
favour to deeds executed a rufticis; and more favour, the a 
prebends, is due to the deeds of perſons, who for almoſt cheir 

whole life have been out of the kingdom. 

Your petitioner is aware, that the force of this argument 
would be greatly diminiſhed, if, in executing the deed, Mr 
Hunter had taken the affiſtance of a perſon ſkilled in bu- 
fineſs; but, as his circumſtances could not afford the beſt 
advice, -he took up with the cheapeſt, and employed a man 
who. had got ſome ſmattering of law, but who could not be 
ſuppoſed to be very expert in that ſcience, ſince he was by pro; 
feſſion a baker, 

The petitioner will trouble your Lordſhips with one para- 
graph more, im, relation to her title to compete with the pur- 
ſuers for the poſſeſſion of Mr Hunter's eſſects. In this view, 
ſhe will beg leave to inſert, in the words of the Dictionary, a 
decifion obſerved by Stair, 25th June 1663, Haliburton con- 
tra Lord Roxburgh. A diſpoſition omnium bonorum is a ſuf- 
* ficient title ad inc hoandam litem, though the diſponee be not 
and equivalent to a licence to purſue; Dict. 
Diele to purſue, p. 474. If a diſpoſition :omnmm bonoram be a 
title to purſue, a fortiore, it muſt afford a defence, without 
3 There remains only to inquire, in what man- 

ner 
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ner Me Hunter made up his ütles to che effects of his filter 
Margaret. It can be proved, that there was a nuncupative 
teſtamens made in his favour; and the petitioner is adviſed, 
that pollaſhon- of moveables by e an 
Jane te nf en. * 


M 2 Lord ſbips, to alt in- 
ps rye — Oe —— "oof fone 


According to juſtice, c&c. 
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